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January 23, 2006

Bv Fax and Certified Mail

Selica Potter, Acting Clerk to the Board
State Water Resources Control Board
Executive Office

1001 I Street, 24th Floor

Sacramento, CA 95814

Fax: (916) 341-5620

Re: COMMENT LETTER - 1/19/06 PUBLIC HEARING FOR SSORP

-Dear Ms. Potter:

" Hatch & Parent serves as general counsel to the Goleta West Sanitary District (“Goleta
West™), an independent special district that operates a wastewater collection system located
within the County of Santa Barbara. The wastewater collected by Goleta West is delivered to a
wastewater treatment plant separately owned and operated by the Goleta Sanitary District.
Goleta West itself does not own or operate a wastewater treatment plant and, therefore, does not
engage in any discharge of waste as part of its day-to-day operations. Goleta West has an
exceptional record of effectively operating and maintaining its collection system for the purpose
of minimizing the risk of inadvertent sanitary sewer overflows (*“SS0s”).

The purpose of this letter is to provide Goleta West’s comments upon the proposed
Statewide General Waste Discharge Requirements for Wastewater Collection System Agencies
(“SSO WDRs™) and the related monitoring and reporting program currently under consideration
by the State Water Resources Control Board (“State Board™). Goleta West objects to the
adoption of the proposed SSO WDRs for the following reasons, as discussed in greater detail
below: (1) the State Board lacks legal authority to issue waste discharge requirements to public
agencies that do not engage or propose to cngage in ongoing conirolled discharges of waste as
part of their day-to-day operations; (2) the proposed SSO WDRs fail to provide an affinmative
defense or other meaningful restriction upon liability for unavoidable SSOs that occur
notwithstanding compliance with the numerous requirements of the SSO reduction program; (3)
the program mandated by the proposed SSO WDRs would result in a significant expenditure of
public funds by all affected wastewater collection system agencies, with no consideration of
whether such costs are warranted on a case-by-case basis; and (4) absent the preemptiion of
overlapping Regional Board orders, the adoption of the proposed SSO WDRs will not further the
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objective of implementing a uniform statewide program for S50 prevention and reporting.

The State Board Lacks Legal Authority to Regulate SSOs Pursuant to the
California Water Code Waste Discharge Requirements Provisions.

The draft SSO WDRs reference California Water Code section 13263 as providing legal
authority for the adoption of the proposed SSO reduction program.’ (See SSO WDRs at pp. 3,
5.) In relevant part, section 13263 authorizes the State Board and the Regional Water Quality
Control Boards (“Regional Boards™) to prescribe waste discharge requirements “as to the nature
of any provosed discharge, existing discharge, or material change in an existing discharge . . . .
(Cal. Water Code § 13263(a) (emphasis added).) Accordingly, the plain language of the statute
restricts the State Board’s authority to issue waste discharge requirements to those instances
when there is an “existing discharge” or a “proposed discharge” of waste.

L]

The State Board has previously held that the regulatory authority derived from the Water
Code’s waste discharge requirements provisions is limited, stating: “The language of Water
Code Sections 13260 and 13263 suggests that [waste discharge requirements] are applicable to
proposed or current controlled discharges, as opposed to past discharges.” (See State Board
Order No. WQ 96-2, 1996 WL 101751 at *3 (emphasis added).) Thus, in the State Board’s cwn
view, waste discharge requircments are intended to regulate only those discharges that are (1)
ongoing or proposed, and (2) controlled — such as those that typically occur in the normal course
of a particular permittee’s operations. In contrast, waste discharge requirements are nof intended
to regulate wholly past discharges nor, by inference, unintended (i.e., non-proposed and
uncontrolled) though remotely possible future discharges. :

SSOs do not constitute “proposed or current controlled discharges,” and thus are not
within the purview of scction 13263. By their very nature, SSOs are neither ongoing, proposed,
or controlled. Instead, they are iemporary, unintended, and uncontrolled events. In the case of
Goleta West — and likely mumerous other targeted permitlees — there are no ongoing or proposed
$SOs that would justify the issuance of waste discharge requirements pursuant to section 13263.
Furthermore, in accordance with the State Board’s own prior holding, the regulatory authority
granted pursuant to section 13263 is not triggered by any SSO events that may have occurred in
the past. Accordingly, section 13263 does not provide the State Board with legal authority to
enact the proposed SSO reduction program. ' ' :

Reinforcing the position that the above statutory framework does not apply to
unintended, accidental discharges such as SSOs, the Legislature enacted provisions establishing
scparate reporting and response requirements for such discharges. (See Cal. Water Code §§
13193 (requiring wastewater collection system agencies to report SSO events utilizing a uniform.
! spill report developed by the State Board), 13271 (mandating notification of Office of
Emergency Services under specified circumstances).) To view SSOs as falling within the
purview of sections 13260 and 13263 would render these later-enacted provisions redundant and
meaningless. (See California Teachers Assoc. v. Governing Board of Rialto Unified Sch. Dist.

I All references herein are to the California Water Code unless otherwise noted.
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